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SYNOPSIS

The Appellant herein through the present appeal is partially
assailing the impugned order dated 24.12.2018 passed by the
Ld. MERC in Case No. 321 of 2018 on the limited five issues,

in the backdrop of the following events:

A. The'AppeIIant herein on 21.12.2017 had filed a Mid-Term _
Review Petition before the Ld.. MERC (Respondent
hereini as revised on 03.07.2018 under Section 61 & 62
of the Electricity Act, 2003 for Truing-up of FY 2015-16
and FY 2016-17, Provisional Truing-up of FY 2017-18 and
approval of Re—vised Aggregate Revenue Requirement
(ARR) for FY 2018-19 and FY 2019-20. The Truing-up of
FY 2015-16 was under MERC MYT Regulations, 2011, .
while Truing-up of FY 2016-17, Provisional Truing-up of
FY 2017-18 and approval of Revised ARR for FY 2018-19

and FY 2019-20 was under MERC MYT Regulations,

2015.

B. The Respondent had vide its order dated 12.09.2018
" approved the Triing-up of FY 2015-16 and FY 2016-17,
Provisional Truing-up of FY 2017-18 and approval of

Revised ARR for FY 2018-19 and FY 2019-20, in certain

parameters.
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C. When the said original order was challenged by the

Appellant in review, the Ld. MERC vide its impugned

order dated 24.12.2018 in Case No. 321 of 2018 had

partially allowed the said review petition,' but still following

 issues were not addressed in its correct perspective,

which compelled the Appellant herein fo file the present

appeal:

(i)

(i)

(i)
(iv)

V)

Non-consideration of revision in definition of billing
demand.

Non-allowance of Cross subsidy surcharge as per
the formula in National Tariff Policy, 2016 (NTP)
without putting any ceiling, keeping in view the full
recovery of current level of cross subsidy as
mandated in the Act. |
Non-correction of sharing of gains/losses on account
of distribution losses for FY 2016-17.

Non-allowance of mandatory standby arrangement
by'Railways_ & SEZs/Deemed Licensees. |
Non-correction of difference in opening hormative

equity for FY 2015-16.
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03.11.2016

LIST OF DATES AND EVENTS

EVENTS
The Respondent had vide its order dated
03.11.2016 in Case No. 48 of 2016 approved
the Truing-up for FY 2014-15, Provisional
Truing-up for FY 2015-16 and Multi-Year Tarift
for 3% Control Period FY 2016-17 to FY 2019-

20. In this Order, as per the Distribution Loss

. Trajectory approved by the Respondent,

21.12.2017

Distribution Loss target for FY 2016-17 is

17.76% (excluding EHV Sales).

The Appellant herein had filed a Mid-Term
Review Petition before the Ld. MERC
(Respondent herein) as revised on 03.07.2018
under Section 61 & 62 of the Electricity Act,
2003 for Truing-up of FY 2015-16 and FY 2016~
17, Provisional Truing-up of FY 2017-18 and
approval of Revised ARR for FY 2018-19 and
FY 2019-20. The Truing-up of FY 2015-16 was
under MERC MYT Regulations, 2011, while
Truing-up of FY 2016-17, Provisional Truing-up
of FY 2017-18 and approval of Revised ARR
for FY 2018-19 and FY 2019-20 was under -

MERC MYT Regulations, 2015.
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The Respondent had vide its order dated
12.09.2018 in Case No. 195 of 2017 (MTR
Petition) approved the Truing-up of FY 2015-16
and FY 2016-17, Provisional Truing-up of FY
2017-18. and approval of Revised ARR for FY

2018-19 and FY 2019-20.

The Appellant herein being aggrieved by some.
of the parameters, in the' manner in which thoée
have been approved, filed a Review Petition
before the Respondent as Case No. 321 of

2018 on 29.10.2018 for correction and revision

of the said parameters.

The Ld. MERC vide its impugned order dated
24.12.2018 in Case No. 321 of 2018 partially
allowed the review petition to the following

extent:

_(a)Opening GFA of FY 2015-16 used for

calculation of normative O&M Expenses is
corrected as Rs. 40,568 Crore;

(b) Inpus at T<>D periphery for
FY 2016-17 is corrected to 1,16,300 MU.

Accordingly, Distribution Loss of FY 2016-17 -

is coirected to 15.33%;
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(c)Rs. 8 Crore on account of ‘loss of
obsolescence of fixed assets and on

account of natural calamities” has been

allowed for FY 2015-16;

(dYFormula for ‘Maximum  Consumption
possible’ used in computation of Load
Factor Incentive has been modified to be
effective from 1% January, 2019;

(e)Rules applicable for “Prompt Payment

Discount® would be applicable also to

“Discount for Digital Payment”;

The Appellant herein being aggrieved on limited
five iss.ues stated herein below, is preferring the
present appeal:

(a) Revision in definition of billing demand.

(b) Cross subsidy surcharge.

(c) Sharing of gains/losses onh account of

distribution losses for FY 2016-17.
(d) Mandatory  Standby arrangement for
Railways & SEZs/Deemed Licensees. |
(e) Difference in opening normative equity fdr

FY 2015-16.
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MEMO OF PARTIES
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BEFORE THE APPELLATE TRIBUNAL FOR ELECTRICITY,
NEW DELHI

APPELLATE JURISDICTION
_ APPEAL NO. of 2019
IN THE MATTER CF: Appeal under Section 111 of the

Electricity  Act, 2003  invoking
jurisdiction of this Hon'ble Tribunal
assailing the legality, validity and
propriety of final order dafed
24.12.2018 passed by Ld. MERC in
Case No. 321 of 2018 which was a
review petition against order passed in
MTR Petition.

AND

IN THE MATTER OF:- _
Maharashtra State Electricity Distribution
Company Limited (MSEDCL)

through its Superintending Engineer (TRC),

Registered office at 5™ Floor, Prakashgad,
Plot No. G-9, Anant Kanekar Marg,
Bandra (East), Mumbai — 400 051 ... APPELLANT
Versus
Maharashtra Electricity Regulatory Commission (MERC)
Through its Secretary, '
13th Floor, Centre No. 1,
World Trade Centre, Cuffe Parade
Mumbai — 400005
...RESPONDENTS

APPEAL UNDER SECTION 111 OF THE ELECTRICITY ACT, 2003

-
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The Appellant respectfully submits as under: -

DETAILS OF THE APPEAL:

- The Appellant is filing the present Appeal assailing the

~ legality, validity and propriety of the Review Order of the

same dated 24.12.2018 (“Impugned Order”) as passed

by Ld. Maharashira State Eleciricity Regulatory

Commission (“l.d. State Commission”) in Case No. 321

. of 2018 (“Review Petition”) filed by Appellant against

Order dated 12.09.2018 (“Original Order”) passed by

- Ld. State Commission in Case No. 195 of 2017 (“Original

Petition™) limited to the five issues to:

(a) allow the present appeal and partially modify the
impugned order dated 24.12.2018 passed in Case

No. 321 of 2018 by the Ld. State Commission, on the
limi.ted five issues raised in Paragraph No. 9.
The Appella'nt is challenging the Impugned Orders inter
alia on the ground that:-. .
fy Non-consideration of revision in definition of billing

demand.

Il. Non-allowance of Cross subsidy surcharge as per
the formula in National Tariif Policy 2016 (NTI—;’)
without putting any ceiling, keeping in view the full

recovery of current level of cross subsidy as

‘mandated in the Act.

0 02
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1. Non~c;orrection of sharing of gains/losses on
account of distribution losses for FY 2016-17.

IV.  Non-allowance of mandatory stand-by arrangement
by Railways & SEZs/Deemed Licensees.

V.  Non-correction of difference in opening normative

equity for FY 2015-16.

A copy of the Impugned final order dated 24.12.2018
passed in Case No. 321 of 2018 by Ld. Maharashira
Electricity Regulatory Commission is annexed hereto and

marked as “ANNEXURE A/1”.

DATE ON WHICH THE ORDER APPEALED AGAINST
IS COMMUNICATED AND PROOF THEREOF:
The certified copy of the Impugned final order dated

24.12.2018 was issued by Ld. MERC on 09.01.2019 vide
Letter No. MERC/Case No. 321 of 2018/0036, which has

been received by the Appellant on 25.01.2019.

THE ADDRESSE OF APPELLANT FOR SERVICE IS AS
SET OUT HEREUNDER:

APPELLANT:

"Maharashtra Siate Electricity Distribution Company

Limited (MSEDGL)
Address: Registered office at 5™ Floor, Prakashgad,
' Plot No. G-9, Anant Kanekar Marg,
Bandra (East), Mumbai — 400 051

‘E-mail:  setrcmsedcl@gmail.com

Phone: 022-26476843
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COUNSEL FOR THE APPELLANT:

UDIT KISHAN & ASSOCIATES .

Address: 33, 9™ Fioor, Dakshineshwar Building, 10
Hailey Road, New Delhi — 110001

E-mail:  udit@uditkishan.com; anup@uditkishan.com

Phone: 9911179111; 9312989749

THE ADDRSS OF RESPONDENTS FOR SERVICE OF

ALL NOTICES_IN THE APPEAL ARE AS SET OUT
HEREUNDER:

' Respondent:

Maharashtra Electricity Regulatory Commission
(MERC)

Through its Secretary,

13th Floor, Centre No. 1,

World Trade Centre, Cuffe Parade

Mumbai — 400005

JURISDICTION OF THE APPELLATE TRIBUNAL:
The Appellant submits that the subject matter of the

appeal is well within the jurisdiction of this Hon'ble

Tribunal in terms of Sections 111 of the Electricity Act,

2003.

LIMITATION:

It is submitted that as per Section 111(2) of the Elecitricity
Act, 2003 the present Appeal was to be filed within 45
days of the receipt of impﬁgned order dated 24.12.2018,

which the Appellant herein had received from the Ld.
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MERC after its dispatch by them on 09.01.2019 only on

25.01.2019 and hence the present memo of appeal has

been filed well within the period of statutory limitation of

45 days, from the date of receipt‘i.e., 25.01.2019 of

certified copy of the impugned order dated 24.12.2018.

DESCRIPTION OF PARTIES & FACTS OF THE CASE:

Description of Parties:

7.1

.2

Appellant i.e., Maharashira State Electricity

Distribution Company Limited (MSEDCL) is a

distribution licensee operating in the State ~of

Maharashtra, having its registered office at 5" Floor,
Prakashgad, Plot No. G-9, Anant Kanekar Marg,

Bandra (East), Mumbai — 400 051,

Respondent i.e., Maharashtra Electricity Regulatory
Commission (MERC) is the State Electricity
Regulatory Commission for the State of Maharashtra,

exercising powers and discharging functions under

the provisions of Electricity Act, 2003.

Brief Backqground and Facts of the Case:

7.3

That the Respondent had vide its order dated -

03.11.2016 in Case No. 48 of 2016 approved the
Truing-up for FY 2014-15, Provisional Truing-up for

FY 2015-16 and Multi-Year Tariff for 3 Control
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Period FYI 20'16L17 to FY 2019-20. In this Order, as
per the Distribution Loss Trajectory approved by the
Respondent, Distribution Loss target for FY 2016-17
is 17.76% (excluding EHV Sales). A copy of the order

dated 03.11.2016 passed by Ld. MERC in Case No.
48 of 2016 filed by Appellant is being annexed

herewith and marked as ANNEXURE A/2.

7.4 That on 21.12.2017 the Appéllant herein had filed a
Mid-Term Review Petition before the Ld. MERC
(Responderit herein) as revised on 03.07.2018 under
Section 61 & 62 of the Electricity Act, 2003 for
Truing-up of FY 2015-16 and- FY 2016-17,
Provisional Truing-up of FY 2017-18 and approval of
Revised ARR for FY 2018-18 and FY 2019-20. The
Truing-up of FY 2015-16 was under ‘MERC MYT
Regulations, 2011, while Truing-up of FY 2016-17,
Provisional Truing-up of FY 2017-18 and approﬁal of
Revised ARR for FY 2018-19 and FY 2019-20 was
under MERC MYT Regulations, 2015. A copy of Mid-
Term Review Petition filed by the Appellant herein on

21.12.2017 as Case No. 195 of 2017 as revised on
03.07.2018 before Ld. Maharashira Electricity
Regulatory Commission is being annexed herewith

and marked as ANNEXURE A/2.

0 0:
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7.5

7.6

That the Respondent had vide iis order dated
12.09.201& approved the Truing-up of FY 2015-16
and FY 2016-17, Provisional Truing-up of FY 2017-
18 and approval of Revised ARR for FY 2018-19 and
FY. 2019-20. A copy of order dated 12.09.2018

passed in Case No. 195 of 2017 by Ld. Maharashtra

'Electricity Regulatory Commission is being annexed

herewith and marked as ANNEXURE A/3.

That the Appellant herein being aggrieved by some
of the parameters, in the manner in which those have
been approved, filled a Review Petition. on
29.10.2018 before the Respondent as Case No. 321
of 2018 on 29.10.2018 for correction and revision of
the said parameters. A copy of Review Petition filed
by Appellant herein on 29.10.2018 as Case No. 321
of 2018 before Lq. Maharashtra Electricity Regulatory
Commission is being annexed herewith and marked

as ANNEXURE A/4.

7.7 That the Ld. MERC vide its impugned order dated

24.12.2018 in Case No. 321 of 2018 partially allowed

the review petition to the following extent:

(a) Opening GFA of FY 2015-16 used for calculating
of normative O&M Expenses is corrected as Rs:

40,568 Crore;
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(b) Input at T<>D periphery for FY 2016-17 is
corrected to 1,16,300 MU. Accordingly,
Distribution Loss of FY 2016-17 is corrected to
15.33%;

(¢} Rs. 8 Crore on account of *loss of obsolescence
of fixed assets and on account of natural
calamities” has been allowed for FY 2015-16;

(d) Formula for ‘Maximum Consumption possible’
used in computation of Load Factor Incentive
has been modifiéd to be effective from
1%t January, 2019; |

(e) Rules a':-i.pplicable for “Prompt Payment Discount”

would be applicable also to “Discount for Digital

Payment”;

A copy of the Impugned final order dated 24.12.2018
passed in Case No. 321 of 2018 by Ld. Maharashtra

Electricity Regulatory Commission is being ‘annexed

herewith and marked as ANNEXURE .Al1.

That the Appellant herein being aggrieved on limited
five iséues stated herein below, is preferring the
present appeal, seeking partial modification of the
impugned order dated 24.12.2018, only fo the extent
of findings rendered on the following five issues:

(a) Revision in definition of billing demand.
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(b) Full recovery of current level of cross subsidy

through Cross subsidy surcharge as mandated

in the Act.

(c) Sharing of gains/losses on account of

distfibution Iossés for FY 2016-17.

(d) Mandatory Standby arrangement by Railways &

SEZs/Deemed Licensees.

(e) Difference in opening normative equity for FY

2015-16.

8.(A) FACTS IN ISSUE:

1.

Whether due to restriction in definition of billing
demand, actual recovery from fixed charges is

even lower, i.e. around 7%-8% of actual ARR?

. Whether Ld. MERC completely failed to take into

consideration that OA consumers get benefited
unduly due to less CSS which results into tariff hike
of comman consumers of the Appellant? This will
lead to more consumers opting for Open Access
thereby entering into vicious cycle.

Whether the Ld. MERC has not correctly
appreciated that the Appellant had computed the
sharing of efficiency gain/ loss considering 17.76%
as the approved distribution loss target (Excluding
EHV Sales) against the actual distribution losses

(Excluding EHV Sales) in accordance with the

0 07
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-MERC (MYT) Regulations, 2015. However,

erroneously the Ld. MERC in its original MTR order
dated 12th September 2017, computed sharing of

gains/ (losses) considering MYT Loss Trajectory of
13.50% which is approved loss frajectory for FY

2015-16 inclusive of EHV sales?

. Whether Ld. MERC failed to appreciate that in

order to maintain the grid stability and to avoid
financial burden on the Appellant, SEZ/ Deemed
Licensees must have a standby arrangement?

Ld. MERC failed to appreciate that the deduction of
equity of Rs. 350 Cr. in FY 2014-15 has resulted in

a differen.t' Opening Normative Equity for FY 2015-

16 which is covered under the scope of the MTR

Order and has impacted the Normative Return on
Equity for FY 2015-16 as well as entire third
Control Period. Further, it was also not appreciated
that the Opening Equity of Rs. 10,244 Cr, for
FY 2015-16 includes the said cc:Jrrection. Thus, the
Opening Normative Equity for FY 2015-16 ought to

have beer approved by Ld. MERC.

QUESTIONS OF LAW:

(i)

Whether linking of restriction in LF Incentive by the
Ld. MERC in the original MTR Order with the

definition of Billing Demand is error apparent by
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Ld. MERC as, though MERC’s directive of putting
restriction on the eligibility of LF incentive rhay put
a check on the misuse of load factor incentive to

some extent, it will still not ensure the recovery of

approved revenue from fixed charges?

(i) Whether the'cross-subsidy surcharge needs to be
based on the current level of cross subsidy and
thus the OA consumers need to compensate the
current level of cross subsidy which prevailed
'during fhat period, as per the provision of Section

42(2) of the Electricity Act 20037

(iit) Whether computation of sharing of gains/ (losses)
for FY 2016-17 considering MYT Loss Tréjecto'ry of
13.50% which is approved loss trajectory for FY
2015-16 inclusive of EHV sales is contrary to the
MERC (MYT) Regulations, 2015 wherein the
computation of sharing of efficiency gain/ (loss).
should have been as per the approved distribution
loss target (Excluding EHV Sales) i.e. 17.76% for

FY 2016-177?

(iv)Whether the impugned order is correct in non-
consideration of the issue with respect to Standby
Arrangement for SEZ/Deemed Licensee by stating

that standby arrangement is present within the






